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DIRECTOR’S REPORT and RECOMMENDATION 
Noise Ordinance Update
Introduction
As part of its regulatory responsibilities, the Department of Planning and Development (DPD) administers and enforces provisions of Chapter 25.08, Noise Control, of the Seattle Municipal Code.  DPD’s role is largely to regulate noise related to construction activity and land use.  The Noise Control Code (or “noise ordinance” as it is commonly called) has not been substantially amended since the mid-1980s and is in need of updating.
The proposed amendments would accomplish the following:
· Update the code to acknowledge current sound measuring methods and devices; 
· Allow the DPD Director* to grant noise variances for “major public project” construction—when noise impacts can be mitigated—including projects such as Sound Transit Link Light Rail, SR 520, and future SR 99/Alaskan Way improvements; 

· Allow the DPD Director to grant noise variance extensions for previously granted variances (with public notice) except for temporary variances;   

· Update and strengthen enforcement procedures to provide for stop work orders, revocation of variances, citations, and civil penalties; 
· Modify the time limits on noisy construction operations that would affect residents in higher density areas such as Lowrise, Midrise, Highrise and Neighborhood Commercial zones; and 
· Correct references and update inaccurate or outdated language.
* The noise ordinance uses the term “administrator,” which is defined to mean the DPD Director or the Director’s designee.
Analysis
Sound Measuring Methods and Devices

Proposed changes to the noise ordinance have been made in consultation with local sound engineers and are consistent with American National Standards Institute (ANSI) definitions and specifications. 

Existing technical terms are proposed to be amended or new technical terms are added.  These proposals are intended to update the noise ordinance to reflect current methods for measuring sound.  More specifically, “Leq” and “Lmax” are sound measurements.  Leq is an average sound level over a specified time period.  During such a time period, there may be decibel spikes and sags.  The Leq is an average of those spikes and sags, expressed in a single decibel rating.  Lmax is the maximum spike, or maximum sound level, during a specified time period, expressed in a single decibel rating.  Both Leq and Lmax are typically measured by using a sound level meter, which is a sound measuring device that meets ANSI specifications.  

While the definition for Leq has been updated and the definition for Lmax has been added to the noise ordinance, the existing sound level limits in the code would not be changed by this proposal.  The proposed amendments acknowledge the increased capabilities of new sound level meters.  In doing so, the proposal ensures more accurate sound readings and more accurate enforcement of noise violations.      

Major Public Project Construction Variance
The noise ordinance was originally written largely with standard construction projects in mind.  These include building construction or demolition on private property.  The needs of large scale, public construction projects are harder to predict.  This is due to the large geographic area that can be covered by a major public project and the length of time involved in constructing these projects.  The large amount of public investment, as well as the fact that these projects are intended to serve broad public interests, are also factors to consider.  A variance process is included in the proposed noise ordinance amendments to allow the Director to take the unique needs of major public construction projects into account, and to require mitigation specific to the impacts of these projects as well.

The existing noise ordinance allows for three types of variances – temporary, technical and economic.  These variances allow the Director to vary the strict application of the provisions of the noise ordinance and in doing so, allow projects to proceed while requiring that steps be taken to minimize or eliminate noise impacts.   The noise ordinance includes provisions meant to be used to mitigate noise impacts, such as the level of public annoyance or the endangerment of public health or safety
.  However, current variance provisions do not include good options to address construction noise management/mitigation plans for major public projects, particularly linear transportation systems or other infrastructure projects.  The long linear or networked form of such projects and inclusion of several phases (such as utility relocation, demolition, and construction) varies from the single locations and relatively simple construction processes assumed in the existing noise ordinance.   There are currently three types of variances:
· The temporary variance applies to activities limited to a time period of two weeks, which is different from the extended timeframe of major public projects.  The temporary variance typically applies to specific construction activities, which may not effectively address the full range of activities planned for a major project.  
· The technical variance requires a high level of justification—that there is no “practical means known or available for the adequate prevention, abatement or control of the noise involved.”  While this type of variance could apply to activities at particular locations, it is not applicable to noise control planning for a range of construction activities occurring along a linear or networked major project corridor.

· The economic variance, which is oriented toward activities and noise remediation at commercial or industrial businesses (e.g. contributors to the local economy), is not applicable to major public construction projects.  The difference in legal intent and in the scale of a major public project discourages use of the economic variance.    
Proposed amendments would create an option for major public project construction variances, meant to be tailored to allow for efficient schedules and methods for major public project construction.  Such a variance would authorize the Director to allow noise variances when strict compliance with the noise ordinance would unreasonably delay major public construction projects, thereby threatening their financial feasibility.  Examples of major public projects include the Downtown Bus Tunnel, Sound Transit Link Light Rail, SR 520, and future SR 99/Alaskan Way improvements. 

There is currently no definition of “major public project” in the noise ordinance.  The following definition is proposed:
“Major public project” means a project for a public facility as defined in SMC Title 23, the construction of which the Administrator determines is likely to have a substantial impact on the public safety, health and welfare and the provision of public services, including transportation services. In making this determination the Administrator shall consider factors such as the expected size, complexity or cost of the proposed construction or reconstruction; the expected duration of the proposed construction or reconstruction, which must be a minimum of six months; the magnitude of the expected impacts on traffic and transportation; and/or the degree of impact on the provision of public services during the proposed construction or reconstruction.

Noise Management and Mitigation Plans

For noise variances, the Director will have the authority to mitigate noise impacts by requiring a Noise Management and Mitigation Plan (NMMP).  This would require the applicant to document the following:
· Techniques and devices to be used and their sound characteristics (such as episodic or impulsive sounds, high-frequency backup alarms, etc.); 
· A description of the permissible exterior sound levels expected to be exceeded, the sources of the sound, and the amount and duration by which those levels are expected to be exceeded; 
· Measures and provisions to be taken in order to avoid exceeding the permissible exterior sound levels; 
· Provisions to mitigate sounds that unavoidably would exceed permissible exterior sound levels; and

· A process for informing the public about the provisions of the variance.  
Enforcement 
For the sections enforced by DPD, the existing noise ordinance currently offers a rudimentary enforcement option involving a written order, a 10-day appeal period, a hearing at the Hearing Examiner with a decision within 30 days of the appeal, and a criminal court action, with a maximum $500 fine or imprisonment for up to 6 months.  The existing enforcement process, the goal of which is to gain regulatory compliance, is slow and ineffective.  Some contractors consider the potential $500 fine to be merely a cost of doing business. 
The proposed amendments would add additional enforcement options to the code that will strengthen the City’s ability to effectively and efficiently gain regulatory compliance. Specifically, it would add citation and civil penalties to the already existing criminal penalties for violations of the noise ordinance; it would allow the Director to issue stop work orders and to revoke variances, and it would allow the City to choose more aggressive legal action.  The proposal would also raise penalties to a level that would provide a strong financial disincentive to violate the noise ordinance.  The civil penalty could be as much as $1,300 per day for each day that the violation or failure to comply continues. The alternative criminal penalty is a maximum fine of $5,000 and/or imprisonment for a term of up to one year.  The following Citation Penalty Schedule is also proposed for certain violations:

	Citation Penalty Schedule

	Section or Subsection Violated (examples of topics addressed)
	First Violation
	Second Violation
	Third and Subsequent Violations

	25.08.410 or 25.08.420 (for violations of permissible exterior sound levels, generally)
	$150
	$300
	$600

	25.08.425 B (for violations during the day by “non-impulse” sound-generating construction equipment, such as dozers, cranes, trucks, ditchers and pneumatic tools)
	$150
	$300
	$600

	25.08.425 F (for violations of permissible exterior sound levels when measured from the interior of buildings within a commercial district)
	$150
	$300
	$600

	25.08.425 C  (for violations caused during the day by “impulse” sound-generating equipment, such as piledrivers, jackhammers, and sandblasting tools)
	$325
	$650
	$1300


Evening Limits on Noisy Construction Activities in Selected Zones
The noise ordinance currently allows certain kinds of noisy construction activity (for example, earthmoving and use of log chippers and portable hand tools) to exceed noise limits by 15-25 dBA from 7 a.m. until 10 p.m. on weekdays depending on the type of equipment and from 9 a.m. to 10 p.m. on weekends and holidays.  Currently, when DPD conducts environmental review of permit applications, it uses SEPA authority to further limit the construction time period for these types of activities when residential uses are near a construction site.  Consistent with this practice, the proposed ordinance would adopt a shorter timeframe of 7 a.m. to 7 p.m. (9 a.m. to 7 p.m. on weekends and legal holidays), for construction or maintenance activities to exceed otherwise applicable noise limits in Lowrise, Midrise, Highrise, Residential-Commercial and Neighborhood Commercial zones when a lot with residential uses is within 100 feet of the site.  If no residential uses are within 100 feet of the property under construction, and for public projects, the applicable timeframes for construction activities to exceed noise limits would remain from 7 a.m. to 10 p.m. on weekdays and 9 a.m. to 10 p.m. on weekends and legal holidays.  (Major public projects that receive construction variances could vary from such limits according to the terms of their variances and noise management and mitigation plans.)     
Applicable Comprehensive Plan Goals and Policies
Seattle’s Comprehensive Plan outlines general goals for capital facilities, such as major public projects, and regulations that affect all properties, as well as specific policies for appropriate noise levels.  According to the plan, “Policies should be read as if preceded by the words ‘it is the City’s general policy to’…”  The following policies are applicable to the proposed Noise Control Code amendments.  
Policy LU44 
Establish maximum permitted noise levels to reduce health hazards and nuisance factors associated with noise generated by some uses. Set maximum permitted noise levels that take into account both the function of the area from which the noise emanates and the function of areas where the noise may be heard. 

Policy LU45 
Require uses identified as major noise generators, due to the type of equipment used or the nature of the activity, to take additional measures to reduce noise so that they can meet permitted noise levels.

Policy E7 
Control the impacts of noise, odor, and light, litter, graffiti, junk cars, trash, and refuse in order to protect human health and the livability of the urban environment.

Other policies broadly address the intent to efficiently provide transportation systems and public facilities of all kinds that will support the comprehensive plan’s growth strategies.  These assume the ability to construct improvements to street and utility systems in the places where they are needed within the city.  For example:
Capital Facilities Goal G1:  Provide capital facilities that will serve the most pressing needs of the greatest number of Seattle citizens, and that will enable the City to deliver services efficiently to its constituents.
The proposal would be consistent with the applicable goals and policies of the comprehensive plan, recognizing there is a balance between the need to efficiently achieve construction of public projects and the need to protect citizens from impacts such as noise.
Recommendation
The proposed amendments are consistent with the City’s policy of managing the impacts of large public infrastructure projects as well as recognizing the important role these projects play in serving the infrastructure needs of the city and region and the wise use of the public resources used to construct these projects.  The amendments support the City’s goals for a fair and effective enforcement process for the City’s noise regulations.  By responsibly allowing noise variances for major public project construction, the City will appropriately balance the needs of a growing city with the needs and expectations of affected businesses and residents.  Updating the City’s regulations to make them current with current noise measurement technology, and improving code enforcement, will help to more effectively manage noise and its impacts on Seattle’s citizens. 

� Existing temporary, technical and economic noise variance provisions are contained in 25.08.630, 25.08.640 and 25.08.650.
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Attachment 1 to the Fiscal Note

