SEATTLE POLICE DEPARTMENT MEMORANDUM

TO: JohnDiaz . | DATE: February 15, 2011
Chief of Police

FROM: Clark Kimerer o Page 1 of 13
Chief of Staff
SUBJECT: FINAL REPORT AND RECOMMENDATIONS, FIREARMS REVIEW BOARD #10-03

In accordance with Seattle Police Departhwent Manual, Section 11.030, a Firearms Review Board (FRB)
was convened on Monday, October 4, 2010 at 0900 Hrs. to investigate and review the circumstances
surrounding the firearm discharge on August 30, 2010 at Howell Street and Boren Avenue by Seattle

-Police Officer lan Birk, #7507.

FIRST CONVENING OF FRB #10-03 ON OCTOBER 4, 2010
Membérs of FRB #10-03 were as follows:

Deputy Chief Clark Kimerer, Chair

Captain Richard Belshay, Homeland Security Section
Captain James Dermody, East Precinct

Lieutenant Scott Bachler, Training Section

Rebecca Roe, Citizen Observer ‘

Sergeant Rich O’Neill, Bargaining Represehtative Observer

s

~ Also in attendance was SPD Legal Advisor Renni Bispham.

The investigative file was distributed toall FRB #10-03 members in advance of thé hea_riné. i

It is the policy of SPD that every officer involved shooting which results in a death will have a Deputy
Chief assigned as chair of the Firearms Review Board. As Chair, | personally selected the voting
members of FRB #10-03. The nature of this officer involved shooting incident clearly indicated that
training, tactics and policy would all be fdcal'points of the inquiry and deliberations of this FRB. Both
Captains Dermody and Belshay have extensive tactical experience at both the practitioner and
command levels, and have served on the SPD SWAT Team, as have I. In addition, Captain Belshay has
commanded the Training Section. Captain Dermody currently commands a patrol Precinct (East).
Finally, Lieutenant Bachler has held positions in both the Audit and Policy Section and is currently
assigned (as he has been for the last several years) to the Training Section.

In preparatiori for FRB #10-03, | directed Hon'iicide Lieutenant Steve Wilske, who oversaw the -
investigation, to undertake a thorough records search to ascertain if there had been any contact
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documented between Officer Birk and John T. Williams in the past. No documented contacts were
found. Throughout the investigation by the Homicide Section, Assistant Chief Jim Pugel and | were .
regularly briefed, and the investigative file —as it was being assembled — periodically reviewed. Both
Assistant Chief Pugel and | made vatious requesfcs for follow-up or clarification. ' ’

In addition, | asked Sgt. Tom Ovens of the Training Section to provide a comprehensive overview of the
use-of-force training curriculum objectlves and philosophy in'effect when Officer Birk attended the Basic
Law Enforcement Academy, SPD Post-Basic Training and Field Training. Sergeant Ovens supervises use-
of-force training for the SPD Trammg Section. The summary he authored was distributed to all voting
members and observers of FRB #10- 03 and is attached to this memorandum. Sergeant Ovens prOV|ded
testlmony and responded to FRB member questions at the October 4, 2010 hearing. )

FRB #10-03 commenced W|th a site visit to the intersection of Howell Street and Boren Avenue at 0900.
FRB #10-03 members Kimerer, Belshay, Dermody, and Bachler were present, as was Citizen Observer

Roe. The site visit was coordinated by SPD Investigating Detectives Jeffery Mudd and Timothy Devore.
Other Homicide Unit and CSI Detectives were present to answer FRB #10-03 questions, as was Homicide
Unit Lieutenant Steven Wilske. The purpose of this site visit-was to walk through the incident scene,
obtain perspective and pose. questions to investigators. Following this site visit, FRB #10-03 convened-at
SPD Headquarters, 610 5th Avenue, in the lower-level conference room at approxmately 1000 hours. At
this time, the investigative summary was presented by Homicide Detectives Jeffery Mudd and Timothy
Devore. Cnme Scene Investigative Unit (CSl) Detectives were also present to answer questions.

The investigation into this incident, and resultmg file, was one of the most exhaustive which | have seen
in my career, which included involvement in over 50 Firearms Review Boards. This observation is
validated by the peer review undertaken at your direction by the San Diego and Austln Police

Departments

Following presentation of evidence from Hom|C|de and CSl, civilian witnesses Amy Stlres and Erica
Schmidt were asked to voluntarily testify. (Witness Deanna Sebring was also asked to voluntarily testify,
but was unable to attend the hearing). It is within the rules of the SPD FRB process that —at the
discretion of the Chair — incident witnesses may be asked to appear before the FRB and provide
testimony and information. This is rarely done, as officer involved shooting investigative files include
witness statements, most often transcribed from a detective interview. As Chair, | wanted FRB #10-03
to have the most exhaustive range of testimony and information ava||able to the voting and non- voting
members. While the testimony of witnesses Stires and Schmidt was entirely consistent with their
transcribed interviews, their appearance served the important function of helpmg validate the accuracy
and completeness of the investigative file. As the SPD FRB process is administrative and does not
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- include subpoena powers; the willingness of witnesses Stires and Schmidt to voluntarily appear and'give

testimony was commehdabIe, and the Department extends its sincere appreciation to them.

Following the investigative summary and testimony of two civilian witnesses, Officer Birk was asked to
testify. At the conclusion of Officer Birk’s testimony, and following extensive questions from the
members of FRB #10-03, the Board members relocated to the Chief of Police Conference Room, 8th Floor

- of SPD Headquarters, to begin discussion and then, following dlsmlssel of FRB #10-03 Observers and the

Department Legal Advisor, Renni Bispham, begin formal deliberations.

By policy and past practice, a SPD Firearms Review Board is asked to submit findings in response to a set '
of standard questions. These questlons as well the overall format of the FRB, were presented to both

‘ the votmg members and observers at the beginning of FRB #10- 03 including distribution of the

“Firearms Review Board Protocol” and “Firearms Review Board Procedure Guidelines-Findings-
Recommendation” publications (copy attached). | personally went over all facets of the roles and

responsibilities of the voting members and observers at the beginning of FRB #10-03, and on several

occasions during the process. The preliminary findings and. recommendations of the voting members of
FRB #10-03 on October 4, 2010 were unanimous, as follows:

1. The firearms discharge occurred while Officer Birk was on-duty.

2. The firearms discharge was intentional and directed at a person.

3. The use of the firearm was not necessary to apprehend a person who the officer
reasonably believed had commit@ed, was committing or was attempting to commit a
felony. '

4. The officer did not have probable cause to believe the suspect, if not apprehended,

" posed a threat of serious harm to the officer or threat of physical harm to others.

5. Reasonably effective alternatives to the use of a firearm appeared'to exist.

6. - Considering the circumstances known to the officer at the time, it would have been a-
reasonable alternative to allow the suépect to escape without resorting to the use of a

firearm.
7. The actions of the officer contributed to the need to fire.

The totality of these-‘findin‘gs lead to an unequivocal conclusion: The use of deadly force by Officer Birk
resulting in the death of John T. Williams was unjustified. '

| met with Chief John Diaz in person at the conclusion of FRB #10-03, and verbally communicated to him
the findings listed above. In my role as both Board Chair and SPD Chief of Staff, | presented Chief Diaz

with the following recommendations:
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1. That Officer Birk be relieved of all police authority, and that his Department-issued
weapon and badge be surrendered. (1t should be noted that Officer Birk was already on
administrative reassignment to home, and had not been returned to duty from the time of
the incident through October S'h) ,

2. That the incident be referred to the Office of Professional Accountability (OPA) for
investigation of excessive force

3. Thatthe Trammg Section undertake a thorough revuew of use-of-force training as it relates

" to edged weapons, viz. the so-called “21 foot rule” otherwise known as the Tueller Drill.*

As this incident resulted in the death of John T. Williams at the hand of Officer Birk, the hearing -
conducted on October 4, 2010 was for the purpose of determining preliminary findings concerning the
personnel status of Officer Birk, whether the shooting was justified based upon evidence available as of
October 4, 2010, and whether immediate policy or training actions were required in light of the
circumstances of the incident. As this fatality incident fell under the jurisdiction of King County,

pursuant to Executive Order (PHL 7-1-1) mandating an Inquest to investigate “any death involving a
member of any law enforcement agency within King County while in the performance of his/her duties”,
and consistent with Seattle Police Department Policy as detailed in SPD Manual Section 11.030, FRB #10--
03 did not issue a final report and recommendations until the King County Inquest process concluded,
and a filing decision by the King County Prosecutors Office was finalized. ‘

Chief Diaz concurred W|th the recommendations. | communicated the preliminary findings and referred
the complaint of excessive force in person to OPA Director Kathryn Olson on October 5. This referral to
OPA was for the purpose of openmg a misconduct investigation once the Inquest had concluded and the

King County Prosecutor issued a filing decision.

| directed Officer Birk and his bargainihg unit representative to meet me in the Human Resources office
at 1400 hours on October 5™ at which time | informed him of the Board’s preliminary findings and
recommendations, and relieved him of all police authofity. ‘

*This analysis preceded the convening of FRB #10-03. In point of fact, COP Diaz directed that the Training Section
undertake a top to bottom review of all use of force training - with particular attention paid to the so-called
“Tueller Drill” - immediately following the Williams shooting. ltis important to emphasize at this juncture that FRB
#10-03 found (see Page 3, above) that the “Tueller Drill” was properly taught and has relevance and utility to
police officers, but that Officer Birk misapplied it and gave it undue importance in his decision-making process.
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RECONVENING OF FRB #10-05

ECONVENING OF FRB #10-03

This final report and recommendation is submitted following announcement that the decision of the ‘
King County Prosecutor on whether to file criminal charges concerning the actions of Officer Birk would
be announced on February 16", .The reconvening of FRB #10-03 was,not'predicated upon whether the
King County Prosecutor intended to file criminal charges, or not. In either event, the conclusions of FRB
#10-03 would be the same. Consequently, the voting members of FRB #10-03 — SPD Lieutenant Scott
Bachler, SPD Captains Richard Belshay and James Dermody, and myself as Board Chair —reconvened to
cdmplete our responsibilities to issue a final report and recommendations

As in the case of the initial, prelimin.‘ary hearing and review into this incident, non-voting FRB #10-03
members Rebecca Roe, Citizen Observer and' Rich O’Neill, SPOG President were provided an opportunity
to voice their obinions concerning the evidence and testimony presented during the course of the FRB,
but were not involved nor present during either the deliberations undertaken 'by the voting FRB
members assigned to the preliminary review and hearing on October 4, 2010, nor when the voting FRB -
~ members retonven.ed for final deliberations following the decision of the King County Prosecutor to

decline the filing of criminal charges.

.ANALYSIS .

The following analysis of the voting members of FRB #10-03 represents a synthesis of both the October
4,2010 hearing,vthe King County Inquest into the death of John T. Williams, and the reconvening of the
FRB to finalize the review process. Captain Richard Belshay was assigned by me to attend the King
County Inquest, and was present in the courtroom. Captain Jim Dermody also attended the majority of :
the Inquest. A complete transcript of the Inquest was provided to FRB #10-03 voting members, OPA
Director Kathryn Olson and was made available on request to FRB #10-03 observers.

Incident Summary [Provided by Captain Jim bermody]

To provide context to the analysis and conclusions of FRB #10-03 voting members, a brief summary of
the August 30, 2010 incident is in order. As the facts and circumstances of this incident have been
presented in various forums in detail, and — moreover — are not in dispute, this summary will be concise.

On August 30", 2010 Officer lan Birk #7505 was assigned to the West Precinct, Second Watch David
Sector. He was working Unit 2-David-33 as a one-officer car, in uniform and’in a marked patrol vehicle,
and was patrolling in the area of Boren Avenue & Howell Street just after 4pm.
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While facing s/b on Boren Avenue in the curb lane and stopped for the red light with nog other Qar in
front of him, Officer Birk took notice of a pedestrian walking in the crosswalk from east to west. Birk
noted the pedestrian, later identified as John T. Williams, was approximately ten feet in front of him.
Birk reportedly observed a knife in Williams’ right hand, while holding a piece of wood in his other and
either stabbing or scraping the wood. Birk’s impression was that Williams appeared to be under the
influence of alcohol or possibly some other substance. Birk also described Williams as he passed in front
of Birk’s patrol car as either oblivious to his presence or showing complete disregard for it.”

Birk’s above description of his observation of Williams led Birk to believe Williams’ behavior was
unusual, causing Birk to be “immediately concerned that [Williams] might be the cause of a disturbance,
. or pose a potentially lethal threat to other citizens who might be in the area.” Birk made the decision to
contact Williams in order to “attempt to determine whether or not he might be a risk to himself or

others.”

Officer Birk activated his emergency lights, notified SPD Radio (Dispatch) he was on a “shake” (which is
shorthand for officer contact of suspicious person) and exited his patrol car. Birk drew his weapon, held -
it in the “Sul” position (a tactical weapon placement, drawing the duty weapon from the holster and
positioning it in a “low readY” position in front of the officer’s belt to facilitate immediate raising of the
weapon to be on-target) and approached Williams as he walked w/b on Howell St. At this.point,
Williams’ back was facing Birk and Birk stated that he could not see Williams’ hands.

Officer Birk called out to Williams and Birk later reported that Williams initially ignored or faiied to
acknowledge his efforts to stop him. In his FRB #10-03 testimony, and again at the Inquest, Birk stated
that after multiple attempts to verbally stop Williams, Williams turned towards him “slowly and
deliberately.” Birk reported that the way that Williams turned toward him “led [Birk] to believe -
[Williams] was either seriously detached or knew [Birk] was trying to stop [Williams] and [Williams] was
attempting to avoid contact with the police.” At that point, Birk had closed to approximately ten feet
between him and Williams. Birk stated that when Williams began to turn toward him, he was still \
holding the knife in his right hand and was “brandishing” it in a “very confrontational posture.” Birk
then noted that Williams’ “jaw was set” and his “expression was stern.” After ordering Williams to drop
the knife at that point, Williams continued to look in Birk’s direction with a “serious expression on his
face.” Birk reported that he again ordered Williams to drop the knife.

Williams did not drop the knife at that point, accordmg to Birk, and Birk testified that Williams’
demeanor continued to become more aggressive, noting Williams’ fist was tightly clenched around the
knife and Williams kept holding it up in front of him as if were preparing to fight. Birk perceived
Williams’ expression as either noncompliance, defiance or a “thousand yard stare.” Birk then notes in
his written statement that all of the above are what he learned in training were “pre-attack indicators.”
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Birk states that at that point Williams “might be considering or formulating a plan to close the distance
between [Williams and Birk] and attack [Birk] with the knife.” Birk then‘describes in his statement the
“Tueller Drill” (described below) which he calls the “21-foot rule” and notes that he is aware that he is at
approximately half the distance described in the above named training drill.

Birk reports that at that moment, he orders Williams a third time to drop the knife, almost yelling at that
point. Birk then wrote in his compelled statement the following: '

“Knowing that he could a_ttack at any moment, that he had failed to'comply with my lawful orders, and
that he was so close that he could attack me before I could react, | made the decision to fire. This
decision was based on my immediate concern for my own life and the previously mentioned training | -

have received.”

After firing and seeing Williams collapse, Birk notified SPD Radio that shots had been fired and added
“The subject wouldn’t drop the knife.” ‘ :

Backing Officers soon arrived and an arrest team was assembled with Officer Birk in the lead. Once
Williams was secured, SPD EMT Officer Oshikawa-Clay provided First Aid until SFD Medics arrived to

take over medical aid.

" While on-scene, Officer Birk provided information to an SPD Sergeant for what is called a “Public Safety

Statement” as required by Department policy. Homicide & Assault detectives and supervisors as well
and CSI (Crime Scene Investigations) were called to the scene to investigate as prescribed by

Department policy.

Key Conclusions

The initial decision to stop and speak with John T. Williams based upon the circumstances observed by
Officer Birk on August 30, 2010 was justified, appropriate and warranted. Officer Birk was assigned to
the patrol sector wherein the fatal encounter with John T. Williams occurred. His observations of a man
with a knife on a public street, apparently suffering from some form of impairment, was sufficient
justification for any Seattle Police Officer to initiate contact to determine if there was a crime, ora
threat to the public. It is central to the duties of a police officer —and a stated priority of the Seattle
Police Department — to confront suspicious circumstances and take appropriate steps to ascertain the
nature of what he/she observes, and whether a threat exists. Officer Birk has been consistently credible
in his belief that it was his duty to determine if John T. Williams constituted a threat to himself or others,
His precise observations, which have not been substantively contradicted, include the facts that JohnT.
Williams had an exposed knife, was in a cross wallc amidst pedestrians
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crossing his path, and that his behaviors were out of the ordinary and suggested impairment. The knife
he was using appeared to have an exposed blade. Whether the blade was of a certain length, or was
fixed or-collapsible, was not known to Officer Birk, and were facts of little material relevance. Officer -
Birk’s intentions, based upon the scant informafion he had available to him at the time, were honest and
appropriate, and in keeping with the mission of the Seattle Police Department. We now know that John
T. Williams was a First Nation’s carver, and other details of his life which contribute to our

~ understanding of the tragé,dy of his death, but Officer Birk did not know, nor should he be éxpected to
know, facts and circumstances which came to light only after the incident ended. The community '

expects that police officers will initiate contacts and put themselves in harm’s way to keep them safe, in

spite of every reasonable human inclination to avoid risk. Hindsight does not change that essential

expectation.

Officer Birk failed to properly identify the circumstances of his attempt to contact John T. Williams, or
to follow proper'pr,ocedures of logging out via radio and requesting back-up. Officer Birk logged out '
with 911 dispatch on a “shake” - shorthand for contacting a suspicious person - at Boren Avenue and
Howell Street. He provided no other details of why he initiated this contact, nor did he convey urgency
in his voice or other “clues” in his routine-sounding dispatch. In his testimony at both the FRB and
Inquest, Officer Birk suggested that this was in keeping with Department policy and procedures, as well
as his training. FRB #10-03 emphatically disagrees. Contacting a possibly impaired man with a knife on a
public street demands a full and conscientious description of the situation via radio, both to the inform .
the 911 dispatcher of the nature of the call (and risk), begin the process of dispatching other units to the
call, and broadcast to other officers the nature of the stop, with a view towards eliciting back- -up
response. Officer Birk intimated in his testimony to FRB #10-03 that patrol officers have some kind of
intuition or “sixth sense” whereby they would know the situation he was confronting, based on his -
eI‘Iipti’ca'! and calm broadcast of being on a “shake”. FRB #10-03 concluded that nothing in policy or
training would lead a Seattle Police Officer to depend upon this formulation, and the fact that Officer
Birk was in the relative safety of his patrol vehicle when the broadcast was made confirms that this
omission was inexcusable, and contributed to the tragic events which unfolded. Proper procedures
dictate that Officer Birk should have clearly stated that he observed a man with a knife, provided a
description and direction of travel, and requested a back-up unit. If this situation originated as a

dispatched 911 call, two officers at a minimum would be dispatched, and — training and policy dictate —

an arriving officer will wait for the back-up unit to arrive prior to initiating contact. Oftentimes, a
diépatched call of this nature would include a request for a Crisis Intervention Team officer and a TASER
officer. The realities and expectations of the Department concerning situations of this kind donot
change dependent upon whether 911 dispatches a call, or an officer initiates contact (called on “on-
view” incident). We now know, and Officer Birk - as a district patrol officer with at least a year on the
street - should Have known that there were other patrol officers and bicycle officers immediately
adjacent to his location (as the aftermath of the shooting incident demonstrated, within 20 seconds);
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that there were TASER officers |mmed|ately ad;acent to his location; that there were Crisis Intervention
Team officers immediately adjacent to his location; and that there were Supervisors immediately
adjacent to his location. Moreover, the 911 dispatch center tracks the location of all patrol units via

}Automatlc Vehicle Locater (AVL) technology continuously. Back -up will respond quickly if they know the

nature of a contact, or if requested. Neither event occurred, and it was within Officer Birk’s power and
respon5|blllty to affirmatively initiate these events, and not assume they will occur absent explicit -

_information bemg prowded by him via radio broadcast.

Offlcer Birk did not appropriately assess the potentlal risks inherent in his attempt to contact John T.
Williams, and did not employ proper tactics in light of this risk. The representatlons of Officer Birk
about his view of the threat posed by John T. Williams have been inconsistent. On the one hand, Officer

-Birk conveyed that he simply wanted to address a suspicious circumstance, with the expected result of a

peaceful resolution. At various times he testified that his attempt to contact John T. Williams was part
of a community caretaking function..On the other hand, Officer Birk emerged from hls patrol vehicle
with his handgun at the low ready posmon which is not consistent with an assessment that he was
confronting a non-threatening scenario. Officer Birk's actions — rather than his testimony alone —are
contradictory, specifically his decision to close the distance- between himself and John T. Williams, and
not assess the cover options imMediately available to him (e.g. the substantial signal control box a few
steps from the location he fired, as well as the raised parking lot containing numerous vehicles which
could be used for cover). FRB #10-03 concludes that these decisions were inappropriate and not

~ consistent with training and proper procedures Moreover, Officer Birk’s actions were mcongruous with

his characterization of this “shake” as being part of a “community caretaking” function.

Officer Birk did not properly identify himself as a Seattle Police Officer, or provide sufficient direction
to John T. Williams to control the situation. Both the in-car video evidence and Officer Birk’s testimony
establish that at no time did Officer Birk clearly state that he was a Seattle Police Officer, and direét that
John T. Williams follow his explicit instructions (viz. “Seattle Police: Stop; Keep your hands visible”...
etc.). The fatal encounter, which lasted about 7 seconds, consisted of Officer Birk using a hand gesture
and saying “Hey...”) to an individual he suspected of being impaired, and who had his back to him,
followed by the statement “pyt the knife down” repeated quickly three times before 4-5 shots were
heard. At the Inquestand FRB #10-03, Officer Birk represented that he had success with a more casual,
non-authoritarian approach to contactmg suspicious persons. This account is unacceptable, and

. inconsistent with training and standard patrol procedures. As noted above, this situation was not

properly assessed by Officer Birk, and was certainly not (as Officer Birk’s actions demonstrated) a low-
risk, community caretaking, social.contact. Not wanting to appear authoritarian does not negate the
fact that Officer Birk was exercising authorlty, and that h|s authorlty derives from bemg recognlzed asa

" uniformed police officer.
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During both the Inquest and FRB #10-03, Officer Birk testified that John T. Williams turned his head and
looked over his shoulder at him (Officer Birk) prior to and separate from the turn Williams made when
he was shot, leading to Officer Birk’s conclusion that John T. Williams recognized that he was being,
summoned by a Seattle Police Officer. (This testimony, by the way, was not consistent with Officer
Birk’s written statement, which made no mention of William’s prior turn towards him, only stating that
“I called out to the individual, who initially ignored or failed to acknowledge my efforts to stop him).
Whether this belief was correct —and there are ample grounds to doubt it — Officer Birk was not
excused from the very basic responsibility to take reasonable steps to ensure that John T. Williams was
‘ given sufficient warning that he was being directed by a Seattle Police Officer. Whether or not Williams
- had the capacity to understand this warning is a question FRB #10-03 is not in a position to answer.

The so-called “21 foot rule” does not constitute a sufficient defense for Of_ﬂcer Birk’s decisions. The
concept of the “21 foot rule” is a part of virtually every police officer’s tralnlng, Seattle being no
exception. The crux of this training centers upon the well researched and verified phenomenon that an

ordinarily capable individual armed with an edged weapon* can cover the distance. of 21 (or more) feet

faster than an ordinarily capable police officer can mentally process the attack, draw his/her weapon,
attam target acquisition and fire two accurate shots. This * ‘rule” is also called the “Tueller” drill, and was
authored by Lewinski, now with the Force Science Institute. In point of fact, this is not a “rule” atall -a
fact which Lewinski himself acknowledges rather, it is the description of a well demonstrated physical
reahty Itis important information for every police officer, and is intended to inform the totality of an
officer’s decision- making process about the use of force. It was never intended to prowde an absolute
“defense for a use of force directed at any person within 21 feet of an officer. Officer Birk testified the
“21 foot rule” was a critical element of his decision-making, both at FRB #10-03 and the Inquest. This

*The questions concerning the functionality of William’s knife and its status (i.e. whether it was open or closed) at
various points of the incident on August 30, 2010 have been the subject of intense scrutiny. At FRB #10-03,
testimony based upon forensic testing was presented which established that the locking mechanism of this
collapsible (or “folding”) knife was flawed, and that the knife was subject to closing without engaging the spring
_release mechanism. Testimony at the Inquest, and Birk’s own statements, establish more likely than not that the
knife was “closed” when secured following Williams belng shot. FRB #10-03 heard testimony which satisfied the
' _Board that due care was given to protecting the incident scene, to the point of an officer being assigned to stand
guard over the closed knife until relieved by crime scene detectives. While the debate over the status of the knife
resulted in various speculations, FRB #10-03 found that Officer Birk based his decisions on the reasonable belief
that at the time he first observed John T. Williams, he had in his possession a knife which appeared to be open and
that this knife was a potentially deadly weapon. The Board concluded that Birk had no reason to believe that this
dynamic had changed at the time he used deadly force. Other theories and conclusions are not materially relevant

to'FRB #10-03, and are speculative,'at best,
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being said, FRB #10-03 did not find the essential elements of this so-called “rule” — actually a guideline,
or, more properly, an informative description of statistically probable outcomes — were applied in an
inconsistent and contradictory manner by Officer Birk to exblain his decision to use deadly force. First, it
was Officer Birk who closed the distance between himself and John T. Williams - including a voice
command and gesture for Williams to come towards him even as he was advancing on Williams -
stopping at a little under 10 feet; second, William’s back was turned to Officer Birk, and consequently
he did not have the element of surprise which makes up a substantial part of the reaction phenomenon
which underpins the 21-foot guideline; third, Officer Birk had his weapon drawnandina Iow ready
position, which is designed to quickly facilitate the process of obtaining target acqwsmon, and fourth,
the actions of John T. Williams did not materialize to the point of moving from “pre-attack” to a fully

" developed attack. (This last point will be discussed in the next, and fmal statement of Key Conclusions)
FRB #10-03 was unable to justify the employment of this guideline by Off|cer Birk in light of the fact that
Officer Birk, fully aware and articulate in his recounting of this guideline (as evidenced by his reliance on
it to explain his deC|5|ons) apparently chose to ignore it in his decision to close the distance between
himself and John T. Williams. Disregarding a guideline and then relying upon itasa defense is
contradictory. In a real sense, Officer Birk created the situation which he claims he had to use deadly
force to get out of. The fact should be reemphasized that relying upon the “Tueller Drill”, “21 foot rule” '
or other such practical guidelines to explain and defend the actions of Officer Birk, is inconsistent W|th

training and sound patrol ,procedures.

At the point Officer Birk decided to use deadly force, FRB #10-03 concluded that John T. Williams had
initiated, but had not fully completed, actions which would have predicated a justlflable use of deadly
force The Board could not concur with the perspective of Officer Birk that John T. Williams was in the
process of initiating an attack which could plausibly lead to-an imminent threat of death of serious
bodily injury. This conclusion was reached even though FRB #10-03 could not dispute that that the so-
called “pre-attack” indicators described by Officer Birk were perceived by him to be immediate and
credible, inasmuch as that 1. Board cannot presume to enter Officer Birk’s mind at the time of the
incident; and, 2. the RCW allows that “a peace officer shall not be held criminally liable for usmg deadly
force without malice and with a good faith belief that such act is justifiable pursuant to this section”. (It'
is lmportant at this juncture to note that FRB #10-03 did not find that Officer Birk acted with malice,
although it should be emphasized that the purpose of this review is administrative; and the FRB is not
charged with determining criminal fault) The question which was the focus of the Board’s attention was
whether John T. William’s actions crossed the threshold between being “pre-attack” and actual attack.
_Forensic evidence provided during FRB #10-03 established that John T. Williams was likely perpendlcular
to the stance of Officer Birk, or Just initiating a turn to face him. Four rounds from Officer Birk’s duty
weapon struck John T. Williams at points of |mpact and trajectories which indicate that Williams .
presented his profile — or right side —to Officer Birk. In Officer Blrk’s testlmony, this orlentatlon,
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coupled with William’s apparent refusal to drop the knife, was sufficient to establish an imminent threat
requiring the use of deadly force. In the view of FRB #10-03, however, Officer Birk’s decision to use

deadly force was premature.

The above findings, and the last key conclusion in particular, find their basis in the overarching Seattle
Police Department guideline concerning necessary use of force, which is taken verbatim from the
Revised Code of Washington: “No reasonably effective alternative to the use of force appeared to exist,
and the amount of force used was reasonable to effect the lawful purpose intended.”

FRB #10-03 FINDINGS AND RECOMMENDATIONS

As stated above, on February 14, 2010, following review of the transcripts of the King County Inquest,
‘and upon being informed that the King County Prosecutor was going to announce a filing decision on
February 16, 2010, the voting members of FRB #10-03 reconvened to conduct final deliberations. Based
upon this review, and in light of the Key Conclusions listed above, FRB #10-03 unanimously concluded
that the discharge of a firearm by Officer lan Birk to be unjustified and outside of policy, tactics and
training. The initial findings of the October 4™ convening of FRB #10-03, found on P. 3 of this S
memoran'du.m, remain unchanged. '

My final thoughts are intended to provide context for the next steps in this investigation. First, ahd
foremost, as a result of these findings and recommendations, Officer Birk must remain stripped of all
~ Seattle Police powers and authority, as he was.on‘October 5% 2010 when he surrendered his gun and

- badge.

At this point in the investigation of the actions of Officer Birk by the Department, only two steps remain:
First, to allow Officer Birk the o'pportunity to provide a statement to the Office of Professional
Accountability, and for Officer Birk to have the opportunity to speak with you at a_Loudermill hearing. It
is important to emphasize these long-standing and well-established constitutional protections are
matters of law, not Departmental preference, and that the consequence of not adhering to these rules is
the risk of having your decision overturned. However frustrating this process has been, due process and
adherence to law must prevail. | doubt that these tasks will consum_e' more than several more weeks.
Therefore | recommend that the Department undertake the last remaining due process requirements
concerning the OPA investigation into the actions of Officer lan Birk, and complete them with all

deliberate speed and thoroughness.
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CHIEF OF POLICE REVIEW/COMMENTS/CONCURRENCE/DATE:

Attachments: Overview of SPD Force Training
“Firearms Review Board Protocols” et al.

Cc: FRB Voting Members, SPOG and Civilian Observers
Assistant and Deputy Chiefs '
Legal Advisor
Kathryn Olson, OPA Director
file



: Report of Sgt. T. Ovens
Re: Training of a Seattle Police Officer

At the request of Chief Kimerer, I have reviewed police trammg as it pertams to a
- relatively new Seattle police officer. I have also compared this training or knowledge to

state and local standards of training to the best of my ability based upon my training and

experience. I have limited this review to patrol procedures, defensive tactics, use of force
and the use of firearms. :

Training Summary:

1.

A new police officer for the Seattle Police working uniformed patrol -has
undergone a multi-step process of selection and training before being released to
work on their own. Once selected, the new Seattle police recruit attended limited
training prior to attending the Basic Law Enforcement Academy, BLEA. Once
the recruit successfully- graduated from BLEA, they entered into Post BLEA
training with the advanced training unit of the Seattle Police Department. Once,
the recruit completed POST BLEA training, they entered into the field training
program

BLEA is located in Burien and run by the Washington State Criminal Justice
Training Commission. BLEA staff is comprised of a combination of civilian
personnel and police officers. The officers come from various law enforcement
agencies within the State. Academy curricula and lesson plans are set by

_personnel who work at the CJTC site and are instructed by the police officers that

make up the BLEA staff,

A new police officer received 720 hours of training at the BLEA. The basic -
academy consisted of thirteen modules of training. The modules were as follows:

Module Name; | , Hours:
Module 01-Academy Orientation - : 54
Module 02-Suspicious Circumstances 42
Module 03-Disturbances 54
Module 04-Traffic Enforcement 91
Module 05-Property Crimes 66
Module 06-Crimes Against the Elderly . 31
Module 07-Crimes Against Persons . 52
Module 08-Sex Crimes and Crimes Against Children 31
Module 09-Unusual Occurrences 47
Module 10-Administrative 19
Module 11-Force and Fitness Training : 107
Module 12-Firearms Training ' 86
© Module 13-Emergency Vehicle Operators Course 40
720
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" A new recriit received several different types of force training at the BLEA. This

force training involved physical training in empty hand techniques, using an
expandable baton, OC spray, using firearms and class room training in use of .
force, defensive tactics, and firearms. The force and fitness module covered
defensive tactics, OC spray, expandable baton and use of force. In the force and
fitness module the officers received four hours of classroom instruction on “Use
of Force Decision Making.” They received 36 hours of skill training on control
tactics, striking, handgun retention, ground control, and ground survival. They
received 6 hours of training in using the expandable baton and 8 hours in the use
of OC spray. The remaining hours of the 107 hours in the force and fitness
module was devoted to physical fitness training, physical fitness testing, defensive
tactics scenarios, skill testing, and a written exam.

Additionally, in the orientation module the new recruits received thir‘ee‘ hours of

~ training on handcuffing and three hours of instruction on the legal use of force,

self-defense and control tactics.

In Module 12, Firearms Training, a new recruit received a four hour orientation,
training on the fundamentals of marksmanship, low light shooting, using cover,
using the firearm with one-hand, close quarter battle training, simulator training
and they used simunitions in dynamic training. In my experience, simulator
training and training with simunitions typ1cally involves decision making as well
as the physical skills involved with using the firearm. Simunitions training

. involves the use of modified firearms that fire a marking cartridge instead of

regular ammunition and allow an officer to conduct tralmng against role players
in a more realistic manner than without simunitions.

BLEA classroom instruction on use of force decision making focused on teaching
the recruit a decision making model that emphasized several key concepts.

" Essentially, the new recruit was taught to evaluate their use of force options using

the following four part criteria: tactically sound, feasible, permissible and timely.

A tactically sound use of force option enhances officer safety, enhances the safety
of bystanders, gives the officer(s) an advantage and creates a disadvantage for the
suspect(s) within the limitation that police work is dangerous. New recruits were
also taught that a poor tactical choice is not necessarily the use of unreasonable
force. ‘The recruit was also taught that it is generally a poor tactical choice to use
less than reasonable force. For example, if the officer had a reasonable belief that
the suspect was about to punch them it would be a poor tactical choice to continue
to use only verbal commands.

A feasible force option is one which the recruit has the skills necessary to perform
the force options, they also have the physical capability to perform the force
option, they are in the correct environment for that particular force option, they
have the necessary tools or equipment, it is practlcal and it achieves the desired
law enforcement objective.



A permissible force option is one that is allowed by department policy, state law
and federal law. The new recruit was taught that they must learn their department
policy on use of force. They were taught that the following about department
. policy: that it may be and often is more restrictive than the law, that a violation of
policy may lead to discipline and liability, that it cannot replace the law and is not
intended for external use, that they need to know both the pohcy and the law and
that it may be out of date or negated by new case law.

~ The new recruit was taught RCW 9A.16.020, Use of force when lawful, RCW
9A.16.010 which defines both necessary and deadly force, and RCW 9A.16.040 -
Justifiable homicide or use of deadly force by public officer, peace officer, person
aiding. A considerable amount of time was spent emphasizing the relationship
between criminal procedure and use of force decision making. -

The new recruit was taught the two seminal federal cases regarding use of force:
Graham v Connor and Tennessee v Garner. Under Graham v Connor they learned
that use of force, deadly or not, during an arrest, Terry stop, or other seizure of a
free citizen must be objectively reasonable. The analysis is whether the officers'
actions are objectively reasonable in light of the facts and circumstances
confronting them, without regard to their underlying intent or motivation. The
reasonableness of a particular use of force must be judged from the perspective of
a reasonable officer on the scene, rather than with the 20/20 vision of hindsight.
The analysis of reasonableness must embody an allowance for the fact that police
officers are often forced to make split-second judgments in circumstances that are
tense, uncertain, and rapidly evolving about the amount of force that is necessary
in a particular situation. They were also taught that the analysis must include a
- careful analysis of each particular case including the followmg including the
severity of the crime at issue, whether the suspect poses an immediate threat to
the safety of the officers or others, and whether the suspect is actlvely resisting
arrest or attempting to evade arrest by flight. Additionally, new recruits learned
that they could consider the following: tactical considerations, feasibility, officer
and suspect comparisons; suspect Intoxication-drugs and/or alcohol, officer injury
or exhaustion, weapons including theirs, third party involvement, consequences of
inaction, special knowledge about the suspect, location, environment and nature
ofthe police operation.

Under Tennessee v Garner a new recruit learned that apprehension by the use of
deadly .force is a seizure subject to the Fourth Amendment's reasonableness
requirement. That to determine whether such a seizure is reasonable, the extent of
the intrusion on the suspect's rights under that Amendment must be balanced
against the governmental interests in effective law enforcement. This balancing
process demonstrates that, notwithstanding probable cause to seize a suspect, an
officer may not always do so by killing them. They learned that where the officer
has probable cause to believe that the suspect poses a threat of serious physical
harm, either to the officer or to others, it is not constitutionally unreasonable to



































































